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Mutual Non-Disclosure Agreement (Mutual NDA)
Terms and Conditions
Last updated [Date]
AGREEMENT TO TERMS
These Terms and Conditions constitute a legally binding agreement made between you, whether personally or on behalf of an entity (“you”) and think-cell Software GmbH, Leipziger Str. 51, 10117 Berlin, Germany, (“we,” “us” or “our”), each a “Party” and, collectively, the “Parties”, concerning your access to and use of the [https://www.think-cell.com] website as well as any other media form, media channel, mobile website or mobile application related, linked, or otherwise connected thereto (collectively, the “Site”).
You agree that by accessing the Site, you have read, understood, and agree to be bound by all of these Terms and Conditions. If you do not agree with all of these Terms and Conditions, then you are expressly prohibited from using the Site and you must discontinue use immediately.
Recitals
(1)	The Parties possess proprietary business, commercial, technical, and other information that they wish to keep confidential and protect against unauthorized disclosure.
(2)	Each Party is willing to disclose, but only in accordance with the terms and conditions of this Mutual Non-disclosure Agreement (the “Agreement”) and in consideration of the mutual covenants contained herein, certain Confidential Information to the other Party for the sole purposes of Company participating in the think-cell customer success story (collectively the “Purpose”).

§ 1 - Definitions
(1)	“Confidential Information” means, other than Exempt Information, all information disclosed to Recipient or its Representatives by or on behalf of the Disclosing Party or learned or observed by Recipient or its Representatives before or during the term of this Agreement relating to: (a) the Disclosing Party’s or its Affiliates’ business or business plans and business affairs, including, but not limited to, suppliers, customers, prospective customers, contractors, the content and format of various data bases, utilization data, cost and pricing data, software products, programming techniques, data warehouse and methodologies, all proprietary information, intellectual property rights, know-how, whether patentable or not, trade secrets, technical and non-technical materials, products, specifications, processes, sales and marketing plans and strategies, and designs, (b) information of any third parties for which the Disclosing Party, its Representatives or its Affiliates have an obligation of confidentiality including personal data, (c) any discussions and proceedings relating to any of the foregoing information, whether disclosed in oral, electronic, visual, written or any other form, and (d) any information developed or derived by or on behalf of Recipient from other Confidential Information, whether or not for or on behalf of the Disclosing Party. Confidential Information includes, without limitation, the existence and terms and conditions of this Agreement. The fact that the Disclosing Party may have marked or identified as confidential or proprietary any specific information shall be indicative that such Disclosing Party believes such information to be confidential or proprietary, but the failure to so mark information shall not conclusively determine that such information is or is not considered confidential information by such Disclosing Party.
(2)	“Exempt Information” means Confidential Information which Recipient can demonstrate (a) was lawfully in its possession and reduced to writing prior to the time of disclosure by or on behalf of the Disclosing Party and which is not subject to another obligation of confidentiality, (b) is or becomes generally available to the public through no breach of this Agreement by Recipient or any of its Affiliates or Representatives; (c) is obtained from a third party the Recipient could in good faith and to the best of its knowledge believe to be lawfully entitled to possession of such Confidential Information and under no obligation of confidentiality to the Disclosing Party or its Affiliates; or (d) was independently developed by or for Recipient without reference to, aid from or reliance upon the Confidential Information of the Disclosing Party. In clarification of the foregoing, a general disclosure in the public domain will not cause more specific (but related) information to be deemed Exempt Information under one of the above exceptions; similarly, a combination of several pieces of information, which individually would be deemed Exempt Information, will not be deemed Exempt Information unless the combination itself is in the public domain, independently developed by Recipient or otherwise lawfully in Recipient’s possession.
(3)	“Disclosing Party” means the Party, any of its Affiliates and any of its Representatives that discloses, or causes to be disclosed, or on whose behalf disclosure takes place, Confidential Information to the other Party, any of its Affiliates or any of its Representatives.
(4)	“Recipient” means the Party who receives (or whose Affiliates or Representatives with regard to the Purpose or else on behalf of the Recipient receive) Confidential Information from the Disclosing Party.
(5)	“Affiliates” means, with respect to each Party, any corporation, company, partnership or other entity or person which directly or indirectly controls or is controlled by, or is under common control with that Party.
(6)	“Representatives” shall mean, as to any Party hereto, the directors, officers, employees, Affiliates (including such Affiliate’s directors, officers and employees), agents or other representatives (including, without limitation, financial advisors, consultants, attorneys and accountants).

§ 2 – Obligations of the Recipient and Permitted Disclosure
(1)	The Recipient shall hold in strict confidence and not disclose Confidential Information of the Disclosing Party to any third party (for the avoidance of doubt, including its own Representatives and such Representatives of the Disclosing Party that have not been nominated by the Disclosing Party as contact persons regarding the Purpose) or the public domain unless in accordance with this Agreement or with the Disclosing Party’s prior written approval.
(2) The Recipient shall treat Confidential Information of the Disclosing Party at least as confidential and secure as if it were its own Confidential Information but no less confidential and secure than is customary for such Confidential Information and can be reasonably expected by the Disclosing Party. In particular, the Recipient shall take all necessary and (also commercially) reasonable steps to secure an adequate level of protection of the Confidential Information of the Disclosing Party by suitable technical and organizational measures.
(3)	The Recipient shall not use Confidential Information of the Disclosing Party for any other purpose than the Purpose, in particular not for any commercial purpose, without the prior written approval of the Disclosing Party.
(4)	In the event Recipient becomes aware of any breach of this Agreement, Recipient shall promptly notify Disclosing Party of such breach and all facts known to Recipient regarding same, solely for the purpose of mitigating damages, and provided that the Parties acknowledge that no notification made under this clause shall in any way be construed as an admission of wrongdoing, liability or breach, and Recipient will cooperate with the Disclosing Party in a reasonable way to help Disclosing Party regain possession of the Confidential Information, prevent its further unauthorized use, mitigate the consequences of the breach and/or prevent its recurrence.
(5)	Recipient shall be permitted to disclose to its Representatives or allow its Representatives to access Confidential Information of the Disclosing Party only on a need-to-know basis for the Purpose provided such Representatives are made aware of the confidential nature of the Confidential Information and are bound by a contractual, statutory, or professional obligation to confidentiality at least as strict as this Agreement. Recipient shall be liable for any breach of this Agreement by any of its Representatives.
(6)	If Recipient is requested to disclose Confidential Information of the Disclosing Party by judicial, governmental, or regulatory order or else to comply with a requirement under applicable law, Recipient shall give, to the permissible extent, Disclosing Party prompt notice of such request so that Disclosing Party may seek an appropriate protective order or other remedy. If Disclosing Party seeks a protective order or other remedy, Recipient shall promptly cooperate with and reasonably assist Disclosing Party in such efforts. Subject to any protective order obtained, Recipient shall disclose only that portion of Confidential Information which its legal counsel determines it is required to disclose and shall exercise reasonable efforts to preserve the confidentiality of the disclosed Confidential Information.
(7)	Upon request of the Disclosing Party or after the end of the term of this Agreement, the Recipient shall promptly, at its reasonable election, return to the Disclosing Party or destroy or delete any documents, samples, storage devices, computer files, messages, or other media containing Confidential Information (collectively “Confidential Material”). Upon request, the Recipient shall confirm in writing to the Disclosing Party the destruction or deletion. The obligation to return/destroy/delete shall not apply to: (a) a single copy of such Confidential Information (e.g. this Agreement and correspondence relating to it), which is necessary to determine the extent of the rights and obligations under this Agreement; (b) computer back-ups or archival copies of the Disclosing Party’s Confidential Information automatically generated as part of the Recipient’s reasonable and customary data back-up process, provided that such copies are not further accessible to regular users and are not used for any purpose other than data back-up or archiving; (c) Confidential Material to the extent and for as long as it must be retained to comply with the Recipient’s statutory archiving and retention obligations or reasonable and customary document archiving and compliance policies; and/or (d) Confidential Material for which the Recipient can proof that its return, destruction and deletion is economically or technically impossible.
(8)	This Agreement shall not limit any statutory obligations of non-disclosure and non-use which may apply to the Parties.

§ 3 – Term
(1)	This Agreement shall come into effect on the Effective Date and shall and shall remain in effect unlimited in time from the Effective Date, unless terminated earlier. 
(2)	Either Party may terminate this Agreement by giving written notice to the other Party with a notice period of one month to the end of a calendar month. The right to terminate this Agreement for cause without a notice period remains unaffected.
(3) The obligations and rules contained in § 2 shall survive the term of this Agreement for a period of three (3) years or, with regard to Confidential Information and/or Confidential Material retained pursuant to § 2 para. 7, for as long as they are retained, whichever is longer.
(4)	For the avoidance of doubt, any rights or claims based on a breach of this Agreement shall not be extinguished, waived or else limited by the expiration of this Agreement or the provision that has been breached.

§ 4 – Covenants and Other Provisions
(1)	Neither this Agreement nor any disclosure of Confidential Information hereunder shall (a) transfer to Recipient, or create in Recipient, any proprietary right, title, interest or claim in or to any of the Disclosing Party’s Confidential Information; (b) be construed as granting a license (regardless of its content or limitations) to any of its Confidential Information to Recipient; (c) obligate either Party to enter into any other agreement or undertaking of any nature whatsoever with the other Party or continue negotiations; (d) prohibit either Party from entering into any other agreement or negotiations with any other party, if doing so will not violate such Party’s obligations hereunder. 
(2)	Either Party’s evaluation of the Confidential Information provided hereunder and its pursuit of the Purpose or any other possible business arrangement or relationship between the Parties shall be conducted at such Party’s sole risk and expense and the other Party shall have no liability to such Party with respect thereto.
(3)	All Confidential Information is provided “as is” and without any warranty of any kind, express, implied or otherwise, including but not limited to any warranties regarding its accuracy, completeness, performance or non-infringement of third-party rights or its merchantability or fitness for a particular purpose. Neither Party (or their Representatives) shall have any liability to the other Party relating to or resulting from the other Party’s use of the Confidential Information disclosed hereunder or any errors therein or omissions therefrom. Each Party agrees that it is not entitled to rely on the accuracy or completeness of any Confidential Information disclosed hereunder and shall be entitled to rely solely on such representations or warranties as may be made in any definitive agreement relating to the potential business relationship between the Parties, when, as and if executed, and subject to such limitations and restrictions as may be specified therein.
(4)	Nothing in this Agreement shall limit or restrict either Party’s business opportunities, including research and development or the right and opportunity to enter into negotiations and/or business relationships with a competitor of the other Party, always provided that Confidential Information shall not be used or disclosed in breach of this Agreement.
(5)	Neither the rights nor the obligations of either Party hereunder may be assigned or delegated, in whole or in part, without the prior written consent of the other Party. Any such assignment or delegation without the prior written consent of the other Party shall be null and void and of no effect.
(6)	The Recipient acknowledges that damages alone might not be an adequate remedy for the breach of any of the provisions of this Agreement. Accordingly, without prejudice to any other rights and remedies it may have, the Disclosing Party shall be entitled to equitable relief, including injunction and specific performance, concerning any threatened or actual breach of any of the provisions of this Agreement.

§ 5 – Final Provisions
(1)	This Agreement contains the entire understanding between the Parties as to its subject matter, and supersedes all prior agreements and understandings relating to such subject matter. In the event that the discussions regarding the Purpose result in the Parties engaging into a main contract, the main contract shall take precedence over this Agreement, in case of any conflicts. 
(2)	This Agreement may only be modified in writing (electronic signatures or PDF or similar scans suffice); this also applies to this provision. Where this Agreement refers to written notice, approval, consent, or similar, e-mails or similar forms of communication suffice.
(3)	Should any provision of this Agreement be or be held to be wholly or partly invalid, ineffective or unenforceable, this shall not affect the validity, effectiveness or enforceability of the remaining provisions. Any such invalid, ineffective or unenforceable provision shall, to the extent permitted by law, be deemed replaced – or else shall be replaced by the Parties – by such valid, effective and enforceable provision as comes closest to the economic intent and purpose of such invalid, ineffective or unenforceable provision. The aforesaid shall apply, mutatis mutandis, to any unintended omission or gap in this Agreement.
(4)	This Agreement and any rights and obligations arising out of or in connection therewith and its consummation, including disputes about its validity, shall be governed by and construed in accordance with German substantive law. Any disputes arising from or in connection with this Agreement and its consummation, including disputes about its validity or interpretation, shall be finally settled exclusively by the competent courts in and for Berlin, Germany.
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